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How the rest of the 

seminar is laid out.

General Rules of Construction
Kentucky Case Law

Ambiguous 
description, intent 
generally controls

Hensley v. Lewis, 128 S.W.2d 917, 
278 Ky.510, 123 A.L.R. 537

Uncertain survey, 
construction most 
against that party w/ 
uncertain deed should 
be adopted

Staley v. Richmond, 32 S.W.2d 
546, 236 Ky. 11

Brown

Principle 7. Excepting 
senior rights of others 
and a valid unwritten 
right of possession, 
the intentions of the 
parties to a deed, as 
expressed by the 
writings, are the 
paramount 
consideration in 
determining the order 
of importance of 
conflicting title 
elements.

Clark

When it can be 
determined, the intent of 
the parties to the 
conveyance will control 
even over guides and 
standards.

The intent …is expressed 
in the specific language 
of the grant.

…intent may ultimately 
be decided by testimony 
under oath at trial…

Hensley v Lewis Staley v Richmond

Staley v Richmond
Particular Words or Terms

Kentucky Case Law

Phrase “more or less” 
indicates potential for 
deviation from 
exactness implies 
waiver of warranty 

Goodloe v Wallace, 269 S.W.2d 
718

Salyer v Poulos, 122 S.W.2d 996, 
276 Ky.143

Brown

“Area is the least 
controlling of all the 
elements.  …It is 
difficult to convince a 
person …, they get all 
of the area that is 
contained within the 
lines of the 
description.  Area 
depends …on other 
calculations…there is 
no absolute area 
ascertainment.”

Clark

“The use of area, as a 
controlling factor in a 
description, ranks as 
one of the lowest 
elements, yet it may 
be a major 
consideration in 
determining 
boundaries of a 
parcel.”
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Goodloe v Wallace Salyer v Poulos

Relative Importance of Conflicting Elements
Kentucky Case Law

Generally, in 
determining boundaries 
natural and permanent 
monuments are the 
most satisfactory 
evidence and control all 
other means of 
description, artificial 
marks, courses, 
distances, and area 
follow in order named, 
area being the weakest 
of all means of 
description.

Metropolitan Life Ins. Co. v Hoskins, 117 
S.W.2d 180, 273 Ky. 563

Brown

The order of 
importance must have 
flexibility to fit 
solutions most nearly 
deemed to be correct 
by the court. …can 
vary from state to 
state…applies to 
resolution of 
ambiguities

Clark

If original corners are 
disturbed or lost, 
conflicts in notes 
become critical

…not all evidence has 
equal weight or dignity

“Lists are but 
guidelines to be used 
or as needed… they 
may shift in dignity as 
the facts and 
jurisdiction change.”

Brown’s Order of Importance 

of Conflicting Element

A. Right of possession (unwritten 
conveyance)

B. B.  Senior right (in the event of an 
overlap)

C. Written intentions of the parties

1. Call for a survey or an actual survey on 
which the conveyance is based

2. Call for monuments

a. Natural

b. Artificial

3. Adjoiners

4. Direction and distance

5. Direction or distance

6. Area (quantity)

Clark’s Order of Importance 

of Conflicting Element

1. Lines actually run in the field

2. Monuments (natural and artificial)

3. Adjoiners

4. Courses

5. Distances

6. Quantity or area

Metropolitan Life Ins. Co. v. Hoskins
Control of Elements Consistent with Intention

Kentucky Case Law

In locating patent, 
court should adopt 
location parties 
intended at time of 
survey.

Kentucky Union Co. v. Beatty, 61 

S.W.2d 45, 249 Ky. 544

Brown

Excepting senior rights 
of others and a valid 
unwritten right of 
possession, the 
intentions of the 
parties to a deed, as 
expressed by the 
writings, are the 
paramount 
considerations in 
determining the order 
of importance of 
conflicting elements.

Clark

The court will consider 
all of the parts of the 
description without 
any one part 
controlling.

Effect is given to the 
intent of the parties as 
indicated in the words 
of the entire 
instrument.

Original parties knew
intent
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Kentucky Union Co. v Beatty Control of Natural Objects and Monuments 
Over Other Elements in General

Kentucky Case Law

In determining location 
of boundary, courses 
and distances must yield 
to natural objects, such 
as a stone and tree.

Gover v Queen, 189 S.W.2d 672, 300 
Ky. 704

Rule that courses & 
distances yield to 
natural object doesn't 
apply when evident 
mistaken belief as to 
location

Givens v U.S. Trust Co., 86 S.W.2d 986, 
260 Ky. 762

Brown

Naturally occurring 
monuments…are 
usually considered 
controlling over 
artificial 
monuments…but if 
the writings clearly 
indicate a contrary 
intent, …the control 
might be reversed.

Clark

…often cited by 
surveyors, attorneys, 
and the courts … 
natural monuments 
always control or have a 
higher priority over 
artificial monuments, 
the actual difference 
between the two is one 
of degree.  It should be 
considered that all 
monuments are equal 
w/ priority just under 
lines actually run.

Gover et ux. v Queen Givens v United States Trust Co.

Givens v United States Trust Co. Control of Water Courses, Highways, and 
Fences Over Other Elements

Kentucky Case Law

Where the boundary 
given in a deed calls to 
run with the 
meanderings of a 
stream, courses and 
distances which 
conflict therewith 
must yield thereto.

Kentucky River Coal Corp. v Maynard, 
120 S.W.2d 401, 274 Ky. 760

Brown

The preceding 
principles have force in 
the event that 
monuments are called 
for.  A specified 
artificial monument in 
conflict with an 
uncalled for natural 
monument would be 
controlled by the 
artificial monument 
unless intent is clearly 
indicated by other 
written words.

Clark

In the case of streams, 
both navigable and 
nonnavigable, …where 
the riparian owners 
hold title to the bed of 
navigable streams 
forming a boundary 
between to tracts of 
land, the boundary line 
is the center of the 
main current or, as it is 
sometimes called, the 
“thread” or “thalweg” 
of the stream.
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Kentucky River Coal Corporation v Maynard et ux. Kentucky River Coal Corporation v Maynard et ux.

Quick Look at Road and Fence Case

Where deeds of adjoining lands 
from a common grantor both 
mentioned a line established by 
a fence built by first grantee as 
being the boundary of both 
parcels and both deeds 
contained conflicting calls as to 
distances, the line established 
by the fence was required to be 
taken as the boundary of 
respective parcels of land.
Cox v Spainhower, 249 S.W.2d 719

Where meandering roadway 
was marked on plat of 
subdivision but neither width of 
road nor calls for it were shown, 
and deed to lots in subdivision 
referred to roadway as a 
boundary, courses and 
distances describing lots in 
deed were required to yield to 
roadway as a known and clearly 
defined physical object, if such 
roadway actually existed.
Schultz v. Maxey, 210 S.W.2d 950, 307 Ky. 325

CASE LAW BURN OUT

Control of Metes and Bounds or Courses and 
Distances Over Other Elements

Kentucky Case Law

In determining a 
boundary, distances 
generally yield to 
courses and, in absence 
of circumstances 
pointing to a contrary 
conclusion, the courses 
should be first pursued, 
contracting or extending 
the distances as may be 
required to make survey 
close

C.W. Hoskins’ Adm’x v Louisville 
Cooperage Co. 297 S.W.2d 49

Brown

… distance and direction 
are both subordinate to 
monuments or adjoiner, 
when choosing whether 
direction or distance is 
the controlling 
consideration, variable 
and conflicting court 
opinions exist….

…surveyors must know 
the state statutes and 
when/how/why courts 
have reacted to 
different situations

Clark

An Ohio court 
attempted to indicate 
the responsibility of 
the retracing: “Only if 
the monuments placed 
by the original surveyor 
cannot be ascertained 
may the second 
[retracing] surveyor 
turn to courses, 
distances, and still-
existent monuments to 
determine boundaries”

C.W. Hoskins’ Adm’x. v Louisville Cooperage Co.
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Control of Lines Marked or Surveyed Over 
Other ElementsKentucky Case Law

Where deed called for 
stake on quarter section 
line, deed conveyed no 
land beyond that line 
notwithstanding that 
parties may have placed 
stake at some other point.
Lawrence v Wheeler, 147 S.W.2d 698, 285 

Ky. 288

When it is shown in 
boundary dispute that 
surveyor marked line, and 
old marks made by him 
are located, they control 
line.
Fordson Coal Co. v Osborn, 53 S.W.2d 
937, 245 Ky. 539

Brown

Where lines are actually 
located and marked on 
the ground as a 
consideration of the 
transaction and called for 
by the deed, the lines so 
marked show most clearly  
the intentions of the 
parties and are presumed 
paramount to other 
written considerations, 
senior rights and clearly 
expressed contrary 
intentions being excepted.

Clark

…it is the responsibility 
of the surveyor to 
trace the steps of the 
person who conducted 
the original survey…

The term “following 
the footsteps” is best 
described as one of 
evidence, evidence 
created and evidence 
recovered, and not of 
methodology.

To be able to follow in the original surveyor’s 
footsteps, the retracing surveyor needs to step 
into his shoes and perceive the world as he did.  
True empathy with that predecessor must 
somehow be achieved before the process of 
retracement can begin.  The retracing surveyor 
must see things, in the mind’s eye, as the original 
surveyor did and understand his instructions and 
objectives.
Fading Footsteps – T.S. Madson II, J.D., R.L.S. 

And

Louis N.A. Seemann, B.S., R.L.S.

Lawrence v Wheeler Lawrence v Wheeler

Fordson Coal Co. v Osborn

Control of Calls for Adjoiners Over Other 
Elements

Kentucky Case Law

Under patent describing 
property in part as 
“Beginning at a black 
oak Sam Lewis corner 
thence with Alpine Coal 
Co. line S 41 E 68 poles 
to Jacksboro road”, 
course and distance in 
patent was required to 
yield to boundary line of 
Coal Company, if such 
could be established

Souleyrette v York, 211 S.W.2d 423, 307 
Ky. 556

Brown

An adjoining parcel 
may be considered as a 
natural boundary in 
the light that natural or 
artificial monuments 
are neither called for 
nor unascertainable.  If 
the adjoining line is 
senior in time, well 
defined and called for 
as an established line, 
the surveyor may 
accept the calls for the 
adjoining line.

Clark

The call for a line of a 
named parcel is similar 
to a call for a natural 
monument or 
boundary.  When a 
deed makes reference 
to a named boundary, 
that boundary must be 
identified on the 
ground before the 
deeded land can be 
located with certainty.
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Souleyrette v York Control of Maps, Plats, and Field Notes Over 
Other Elements

Kentucky Case Law

In absence of 
difference or 
discrepancy between 
calls in patent and in 
surveyor’s certificate, 
plat of surveyor is 
equal to his other 
certified work, but not 
superior.
Combs v Combs, 38 S.W.2d 243, 238 Ky. 362

Brown

…the court stated that 
a map, referred to in a 
grant for the purpose 
of identifying the land, 
is to be regarded as a 
part of the grant 
itself…

The importance of a 
plat is dependent on 
whether the parties 
acted with reference to 
the map and also on 
the data given on the 
plat.

Clark

When the verbal 
description of a parcel 
is incomplete, its 
dimensions and 
location may be 
determined by 
reference to a plat or 
map that is referred to 
in the deed.

Combs v Combs
Control of Quantity Over Other Elements

Kentucky Case Law

Under circumstances 
attending various 
conveyances disclosing 
clear intention to 
convey …entire 50-acre 
survey, a deed 
…dividing line as certain 
ridge and which also 
included provision 
“embracing all of the 
fifty-acre survey” such 
call prevailed over 
“dividing ridge” call…
Letcher County Coal & Imp. Co. v Marlowe, 398 
S.W.2d 870

Brown

Occasionally, area is 
the deciding factor 
where alternate lines 
can be drawn from 
the written 
instructions, and area 
computations fit one 
of the alternate lines 
…

Clark

Even though quantity 
is the least reliable of 
the elements, in 
determining 
boundaries of a parcel 
conveyed, at times, it 
may be considered as 
supporting of other 
evidence.

Letcher Co. Coal & Imp. Co. v Marlowe Letcher Co. Coal & Imp. Co. v Marlowe
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Natural and Permanent Objects

Kentucky Case Law

Where proof shows two 
or more natural objects 
which might fill the 
description in a deed, the 
one will be taken which 
appears to carry out the 
intention of the parties 
to the deed and which 
most nearly conforms to 
the courses and distances 
as well as the quantity of 
land to be conveyed.

Staton v Lyons, 133 S.W.2d 707, 280 Ky. 
531

Brown

Naturally occurring 
monuments such as… are 
permanent objects found 
on the land as they were 
placed by nature and are 
usually considered 
controlling over artificial 
monuments…but if the 
writings clearly indicate a 
contrary intent, 
especially where the lines 
of a survey are called for, 
the control might be 
reversed.

Madson

Natural boundaries 
and monuments, 
because of their 
greater permanence, 
take precedence over 
artificial monuments.

Staton v Lyons

Staton v Lyons
Artificial Monuments and Marks

Kentucky Case Law

If iron pin …in boundary 
dispute  mark{ed} east 
corner of lot as originally 
laid out, was substituted for 
temporary stake…originally 
set when the lots were laid 
off and was put in the same 
place and had not been 
removed…there was no 
logical reason it should not 
have been accorded …the 
same significance as if it had 
been the original stake.

Powell v Reid, 519 S.W.2d 388

Brown

Monuments that are not 
called for are uncertain; to be 
controlling they must be 
proved.  If … found in the 
proper position for angle and 
distance, they may 
automatically become the 
correct corner markers.  If … 
not in the measured position, 
they cannot be accepted 
without substantial evidence 
showing .. they are in the 
position of the original stakes 
or .. have been accepted by 
common report.

Clark

The entire premise of the 
existence of an original or 
an obliterated corner can 
depend on the “testimony 
of knowledgeable people” 
concerning corners, lines, 
and boundaries.  Because 
of the ancient boundary 
exception, …it is clear that 
the surveyor may receive 
testimony from individuals 
who may have had 
personal knowledge of 
where an original 
boundary was located.

Powell v Reid Powell v Reid
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Courses and Distances
Kentucky Case Law

A straight line 
measurement will not 
be employed for 
determining the size 
of a lot where 
language of the deed 
or other 
circumstances or local 
customs indicate a 
different intent.

Justice v McCoy, 332 S.W.2d 846, 80 A.L.R.2d 1206

Brown

Glossary

Distance between 
points.  Distance 
between points is 
always assumed to be 
the shortest possible 
horizontal distance 
unless otherwise 
specified.

Clark

With no standard of survey 
relative to methodology, 
equipment, and monuments, 
surveyors were left to local 
customs, personal 
preferences…

To retrace a metes and 
bounds survey, the surveyor 
must understand the history 
of the local area and then 
learn the local customs 
employed by the land 
surveyor who conducted the 

original survey.

Justice v McCoy

Justice v McCoy
CASE LAW BURN OUT

Location of Corners

Kentucky Case Law

A lost or unmarked 
corner of land 
between two known 
corners is properly 
located at intersection 
of lines run from 
known corners 
according to courses 
and distances called 
for in descriptions of 
land.
Queen v. Gover, 215 S.W.2d 107, 308 Ky. 
649

Gover v. Queen, 300 Ky. 704

Brown

Lost Corner.  A point of 
a survey whose position 
cannot be determined 

beyond reasonable 
doubt, either from 
traces of the original 

marks or from 
acceptable evidence or 
testimony that bears on 

the original position 
and whose location can 
be restored by 

reference to one or 
more interdependent 
corners.

Madson

Obliterated Corner.  A 
point with no remaining 
traces of the monument 
or its accessories, but 
whole location had been 
perpetuated, or the 
point…may be recovered 
beyond reasonable 
doubt by the acts and 
testimony of the 
interested landowners, 
competent surveyors, 
other qualified local 
authorities, or witnesses, 
or by some acceptable 
record evidence

Gover v Queen
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Queen v Gover Location of Lines
Kentucky Case Law

A boundary line described 
in instrument will be 
interpreted as being 
straight across from one 
designated point to 
another, in absence of 
apparent contrary intent 
of parties, as where 
intermediate monuments 
along a diversion are 
mentioned or there is 
apparent purpose to 
follow course of stream or 
ridge.

Edwards v. Williamson, 211 S.W.2d 862, 307 
Ky. 584

Brown

A line in a description is 
assumed to be the shortest 
horizontal distance between 
the points called for unless 
the contrary is indicated by 
the writings.

A bearing quoted for a line 
defines it as a straight line.  
If a line is defined by 
monuments, w/o bearing or 
distance, the words “in a 
straight line” or “in a direct 
line” are sometimes added 
to emphasize the presumed 
fact that the line is straight.

Clark

It is a presumption of 
law that lines, recited 
by bearing and 
distance between 
angle points in a deed, 
are straight lines.  This 
is a rebuttable 
presumption, in that 
qualifying words may 
be placed in the deed 
that will control over 
course.

Edwards v Williamson Edwards v Williamson

Designation, Quantity, and Location of Land
Kentucky Case Law

A deed containing an 
indefinite description 
was so applied, by the 
use of surveyor’s 
measurements of the 
disputed distances for 
clarification, as to 
embrace the acreage 
indicated in the deed.

Snyder v Rhinehart, 118 S.W.2d 543, 
274 Ky. 274

Brown

All too often, 
ambiguous 
statements or phrases 
in deeds are difficult 
to interpret and 
require field 
information.

…can be solved only 
by physical evidence 
on the ground or parol
evidence of witnesses.

Clark

Where latent or patent 
ambiguities exist, the 
responsibility of the 
surveyor is limited.  
Suggestions can only 
be made as to possible 
alternate solutions that 
are supported by the 
evidence.  There 
should be no 
determination as to the 
legality of the solutions 
of the instrument 
affected.

Snyder v Rhinehart
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Snyder v Rhinehart Snyder v Rhinehart

Maps, Plats, and Field Notes

Kentucky Case Law

Mistake in calls of 
patent may be 
corrected by 
reference to original 
plat.

Combs v Jones, 51 S.W.2d 672, 244 Ky. 

512

Brown

Principle 5.  Where a 
property description 
calls for a plat or map 
and the parties acted 
with reference to the 
map, the plat or map 
becomes a part of the 
description as much 
as if it were recited 
expressly in the deed 
itself.

Clark

When a survey and a 
map are referred to, 
both are as much a 
part of the deed as if 
they were copied into 
the instrument.  
Where [deed and plat] 
are not inconsistent 
therewith, the 
description by plat will 
control.

Combs v Jones

Adjoining or Adjacent Lands

Kentucky Case Law

Where description of 
land in mortgage 
called for boundary of 
named adjoining 
owner as monument, 
lines of adjoining tract 
fixed boundary of 
mortgaged land and 
controlled calls and 
distances.

Bolton v Sears, 78 S.W.2d 914, 257 Ky. 
676

Brown

An adjoining parcel may 
be considered as a natural 
boundary…If the adjoining 
line is senior in time, well 
defined and called for as 
an established line, the 
surveyor may accept the 
calls for the adjoining 
line…To be absolute in 
location, the line must be 
marked to a degree of 
certainty that there can be 
no mistake as to its 
validity.

Clark

The call for a line of a 
named parcel is similar 
to a call for a natural 
monument or 
boundary.  When a 
deed makes reference 
to a named boundary, 
that boundary must be 
identified on the 
ground before the 
deeded land can be 
located with certainty.

Combs v Jones
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